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JURISDICTIONAL STATEMENT

Respondent hereby adopts the jurisdictiond statement of Informant as vdid and accurate.



STATEMENT OF FACTS

Respondent hereby adopts Informant’ s Statement of Facts as setting forth a reasonably

accurate, non-argumentative satement of the underlying facts of this case.



POINT RELIED ON
THE SUPREME COURT SHOULD DISCIPLINE, BUT NOT DISBAR
RESPONDENT, BECAUSE THE VIOLATIONSINVOLVED, THOUGH SERIOUS,
ARE INSUFFICIENT TO WARRANT DISBARMENT IN THAT:
A. RESPONDENT DID NOT INTEND AT ANY TIME TO DEPRIVE ANY
CLIENT OF FUNDS DUE THEM AND DID NOT DO SO;
B. RESPONDENT, AT ALL TIMES, EXPENDED ONLY THOSE FUNDS
WHICH HE HAD EARNED FROM LEGAL SERVICESVALIDLY
PERFORMED;
C. SUBSTANTIAL MITIGATING FACTORSEXIST WHICH MUST BE
CONSIDERED IN DECIDING THISCASE; AND
D. RESPONDENT’'SACT DO NOT MEET THE PREREQUISITE TEST OF
CLEAR AND GROSSMISCONDUCT SUCH THAT RESPONDENT ISUNFIT
FOR THE PRACTICE OF LAW.
Inre Forge, 747 SW.2d 141 (Mo. banc 1988)
Inre Charrno, 918 SW.2d 257 (Mo. banc 1996)
Inre Der Vught, 825 SW.2d 847 (Mo banc 1992)
Inre Tesder, 783 SW.2d 906 (Mo. banc 1990)
In re Kopf, 767 SW.2d 20 (Mo. banc 1989)
Inre Frank, 885 SW.2d 328 (Mo banc 1994)

ABA Standardsfor Imposing Lawyer Sanctions (1991 ed.)
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ARGUMENT
THE SUPREME COURT SHOULD DISCIPLINE, BUT NOT DISBAR
RESPONDENT, BECAUSE THE VIOLATIONSINVOLVED, THOUGH SERIOUS,
ARE INSUFFICIENT TO WARRANT DISBARMENT IN THAT:
A. RESPONDENT DID NOT INTEND AT ANY TIME TO DEPRIVE ANY
CLIENT OF FUNDSDUE THEM AND DID NOT DO SO;
B. RESPONDENT, AT ALL TIMES, EXPENDED ONLY THOSE FUNDS
WHICH HE HAD EARNED FROM LEGAL SERVICESVALIDLY
PERFORMED;
C. SUBSTANTIAL MITIGATING FACTORSEXIST WHICH MUST BE
CONSIDERED IN DECIDING THISCASE; AND
D. RESPONDENT'SACT DO NOT MEET THE PREREQUISITE TEST OF
CLEAR AND GROSSMISCONDUCT SUCH THAT RESPONDENT ISUNFIT
FOR THE PRACTICE OF LAW.

A.LACK OF INTENT TO DEPRIVE CLIENTS OF FUNDS

Respondent is currently in his twenty-ninth year of practidng law, interrupted only by his sarvice
as aJuvenile Court Commissioner gppointed by the Circuit Court of Jackson County, en banc. That
gopointment exemplifies the esteam in which respondent has long been hdd in his profession. In 1994
and 1995, respondent began to experience subgtantid persond and finandd difficulties which have been
amply set forth in Informant’s Statement of Facts. His congruction company, Mar-Pen Condruction,

hed incurred substantia tax liability and respondent hed been atempting for some time to work out the
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metter with the Internal Revenue Sarvice but had not been successful in doing 0. Contrary to the
unfounded and unsupported condusion uttered by the Informant, respondent had nat attempted to
avoid paying the Internd Revenue Sarvice, but hed attempted to resolve the mater through offersin
compromise. His atempts to survive and maintain alaw practice to continue to provide promised
savicesto dients causad respondent to meke some unwise choices His desre was dearly to have the
cgpacity to sarve dients and pay his taxes on areasonable, scheduled beds That isthe manner in
which persons normally atempt to retire obligations.

Respondent’ s practice principaly involved crimind matters and smdl dissolution cases Hedid
not normally hende sgnificant persond injury metters and normdly hed little or no dient fundsin his
possesson. Thus, in histwenty-nine years of practice, the circumstances at issue provide the only

occason when his handling of dient funds has been questioned.

"M ar-Pen Congtruction had been a successful minority construction company, performing al the

interior finish work during the congtruction of Bartle Hall in Kansas City, Missouri.



Prior to withdrawing funds to purchase an office building and make adown payment on an
automobile, respondent visited with his banker to demondrate thet he had earned feesin sufficient
amounts to enable the withdrawa. Respondent’ s trust account dearly hed sufficient funds to support
thewithadrawd. The only concevable reason for repondent’ s visit with his banker was to assure thet
he could withdraw fundsin anticipetion of earnings and that his banker would support such anticipatory
use of hisearned fees. In respondent’ s mind, however misguided, he was arranging to spend his earned
legd feesin advance. Never wasthere an intent to deprive dients of their funds, and dients entitled to
funds were paid on areasonably timdy basis. Alfred Thomas check for his share of the settlement was
written within two and one-half weeks of the day of settlement and was paid within three weeks of

sttlement. Andy Hallak' s settlement proceeds were paid as dictated by Andy Halak' sfather.?

2 Asindicated in the record, the Hallaks were long-time friends of respondent and desired to
protect Andy Hallak from his personal problems by the method of pay requested of respondent. Andy

Hallak voiced no objectionsto following his father’ singructions.



Clear intent to convert funds and mideed the Bar isindicated in such casss as In re Forge, 747
SWw.2d 141 (Mo. Banc 1988), where counsd requested fundsto “cover the cogts of the transcript and
notice of goped” , depogited the fundsin his persond account and attempted to mideed the Bar
Committee by pretending that the account into which he deposited the funds was his“ Trust Account”.

Specific intent to misgppropriate dients fundsisinescapably goparent in Forge. In In re Charron, 918

SW.2d 257 (Mo. banc 1996), counsd, immediady after opening his dient’s probate edtate, pad
himsdf Twenty Thousand Dallars ($20,000.00) from the estate without court authority. While counsdl
in the Charron case was not found to have violated Rule 8.4(c), the court sated: “...the most serious
charge againg respondent isthe misappr opriation of $20,000.00 from the probate estate.”
Thereisno indication that the funds were ever replaced in Spite of the fact that the probeate court
ordered the funds repaid to the estate. Mr. Charron dso wasted the sum of Two Hundred Thousand
Dallars as Trudtee of apour-over trugt, paying himsdf $70,000.00 in the process. Respondent has not
engaged in like gross adtions with the intent to permanently deprive his dients of their funds®

B. RESPONDENT EXPENDED ONLY EARNED LEGAL FEES

At thetime that respondent wrote a check from his Trust Acoount in the gpproximeate amount of

Twenty-Seven Thousand FHve Hundred Dallars, he communicated with his banker to assure that an

3Mr. Forge was suspended for six months and Mr. Charron was suspended with leave to apply

for reinstatement within one year.
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understlanding was reeched that he could expend funds he had earned in advance. Respondent
congdered himsdf to be borrowing againg his own funds, and as amatter of fact, expended fundsto
which he was ultimetely entitled. As has been amply demondtrated in the record, dl dients due funds
were paid those funds within areasonably short period of time. In Soite of the IRS levy in and around
the same time, without prompting from the Bar or any third party, respondent assured that dients
recaived the funds due them. Respondent did not make any atempits to expend funds beyond those he
hed earned. In subgance, this drcumgtance is drikingly subgtantively smilar to Charron, Supra, in thet
respondent was improvidently taking funds which he had eerned before he wias entitled to teke them,
dthough he congdered himsdf to bewriting acheck on the authority of the bank. 1n the somewhat
amilar drcumgtance of Charron, after pointing out that the respondent had “ misgppropriated”’ funds,
this court said:

“Here, however, we ar e presented with a factor not found in previous

misappropriation cases - that Respondent wastruly owed the money.

While this does not excuse the misappropriation, it doesact in

mitigation. Further, no evidence was presented that the estate was

unableto pay other creditors, and had Respondent followed proper

probate proceduresin filing hisclaim, he would havereceived the

money owed to him anyway. Allin all, we do not believe that

disbarment iswarranted in this case, even when the misappropriation

iscoupled with the other violations...”

C. SUBSTANTIAL MITIGATING FACTORSEXIST
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Asthe Distiplinary Hearing Pand dated in itsdecison of May 11, 2001:
“Thiscaseisnothing lessthan atragedy. The Respondent is, by all
accounts, aluminary within the local bar. He hasbeen in continuous
private practicefor over twenty-seven year s and has served asa mentor
for countlesslaw studentsand lawyersover theyears. His proteges
have gone on to appointmentsto the state and feder al bench, academia
and successful public and private sector practice. Inreviewing the
representative sample of character evidence provided to the Panel, it is
clear that Respondent iswidely respected for hisgood nature, work
ethic and commitment to serve a chronically under represented
constituency of the public. Heisaformer Juvenile Court
Commissioner and past member of the Missouri Supreme Court’s
Advisory Committee. He has made substantial contributionsthrough
community and civil involvements, including service on sever al not-
for-profit boards. Respondent also organized the Kansas City Black
Chamber of Commer ce and served asitsfirst president. It wasa

regr ettable confluence of financial, marital and health problems,
exacer bated by admittedly poor judgment on the part of Respondent,
which placeshim in hiscurrent position. Respondent’sstandingin the
community hasmadethework of this panel very difficult. Additionally,

the Panel isvery cognizant of the severeimpact of disbar ment upon
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Respondent who isnow sixty-threeyearsold. If disbarred, hewould

likely face insurmountable hurdlesif he attempted in the futureto

return to the practice of law, given thetime frame and bar examination

conditionsfor reinstatement application under recently amended Rule

5.28..."

Thereis much authority for mitigation, particularly where members of the Bar who have mede
long-ganding, significant contributions to the Bar and the community are being judged for isolated
actions occurring during alimited period of time. Thisis egpedidly true where, as here, the respected,
contributing member of the Bar has undergone overwheming medicd, psychalogicd, finendd, maritd
and family problems during the period of time when the vidlaions of the Rules occurred. With regard to
co-mingling, this court has sad:

“It also appear sthat respondent suffered unfortunate personal,

emotional traumaduring the early pendency of thiscomplaint....In the

absence of mitigating circumstances, this Court has determined that

disbarment isthe appropriate sanction whereaclient’sfundsare

commingled with those of the attorney... In thiscase, the presence of

mitigating circumstances and respondent’srecord of noprior,
improper conduct compel a conclusion that suspension isappropriate.”
Charron, Supra.

Other cases where such vidlaions as commingling of funds, violations of Rule 84(c) and

obstructing or mideading the Bar Committee have come before this court and mitigation has been
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deemed proper are Inre Der Vught, 825 SW.2d 847 (Mo. banc 1992); Inre Tesder 783 SW.2d
906 (Mo. banc 1990); and In re Kopf, 767 SW.2d 20 (Mo. banc 1989).

D. RESPONDENT'SACTSWERE NOT CLEAR AND GROSSMISCONDUCT

Respondent has been candid with the Bar Committee and has nat, a any time atempted to
midead them. Heisdear that he harbored no intention to engage in dishonesty, misrepresentation, or
decat. After the disciplinary hearing in this matter, respondent understands far better how his actions
areviewed. Heisremorseful, apologetic, and embarrassed that he may have brought disgpprobation
on the professon he loves and betrayed the confidence of those for whom he has great respect and
esteem. Respondent bdievesthat it isimportant thet throughout al of his persond and economic
difficulties, he worked diligently to protect the interests of his dients and their funds which came under
his control. Respondent bdieved thet placing dient’ sfundsin histrust account would protect them.
Even dter the IRSlevies, he replaced dl fundsimmediatdy and effected payment to dl dientson a
ressonably effident bass Such acts do not demondrate “ grass misconduct where an atorney is
demondrably unfit to continue in the professon”.  Respondent’s numerous insufficient funds check were
the result of many factorsinduding multiple IRS levies, numerous checks written by hisimpecunious
dientswhich were returned for insufficient funds, regpondent’ s numerous persond and psychologicd
problems and respondent’ s own inadequiate bookkegping during the indicated period of time,

Ingructive in this drcumdanceis In re Frank, 855 SW.2d 328 (Mo. banc 1994). The atorney
involved in Frank,, Supra, during the period under invegtigation, was found to have committed “thirty-
nine ethicd vidationsin the represantation of deven dients demondrat]ing] adisurbing, continuing
digregard for the rights and interets of hisdients’, induding:
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a Undertaking multiple dissolution cases on behdf of dients, accepting atorney’s feesand/or
filing fees and compledy failing to act or communicate with the dients;

b. Refusng to return dient’ s fees when no work hed been done and saying thefeewas“logt in
themal”;

¢. Undertaking an insurance dam on behdf of adient and doing no work for atwo year
period and failing and refusing to return the dient’ s papers on reguest;

d. Undertaking an adoption matter for adient and failing for afull yeer to return her tdephone
cdls

e Undertaking a support and custody metter and failing and refusing to act for more than ten
months while refusing to regpond to the dient or the Bar Committees

f. Undertaking afdse imprisonment metter on behdf of adient and failing to act for ten months
while refusing to respond to the dient in any way;

0. Undetaking aciimina matter on behdf of adient on an hourly bedsto be billed againg the
dient’ sfather’ sbond; making thr ee appear ancesto have the matter continued and
dismissed, expending far too littletime on the matter to earn the entire bond
fee and failing and refusing to account to the client for the fundsor return any
portion of the bond funds. When the client’ sfather inquired about the bond
funds, Frank informed him that hewould “ check on the bond” and contact
him. Frank never contacted theclient or hisfather or returned thefunds, a
clear conversion of the money of theclient’sfather.

h. Undertaking a probete matter, accepting afee of Two Hundred Dallars, failing to do any
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work and refusing to return any of thefee. Frank dso would not return the dient’ s calls,

I. Conagtently failing and refusing to return any cals from the Bar Committee or itsinvestigators

who sought to contact Frank asthe result of the numerous complantsfiled againg him and

faling and refusing to appear a the hearing conducted by the gopointed Specid Mader.

This court found thet the respondent in the Frank case * conastently engagesiin bed faith
obgtruction of disciplinary proceedings...has committed prior disciplinery offenses. [failg to comply
with the committeg s requests for informetion and admonitions to reform his conduct....has refusad to
acknowledge the wrongful neture of his conduct.”

The court found the question of whether to dishar the respondent in the Frank caseto bea
“dose oné’, but conggent with its view thet “the primary purpose of disciplineis not to punish the
atorney but to protect the public and maintain the integrity of the legd professon”, Inre Teder, 783
SW.2d 906 (Mo. banc 1990), the court suspended the respondent with the right to regpply after two
years. The court found no mitigating drcumgtances. Respondent here hasfailed, in two notable
ingtances to perform competently in the Harrison and Fogter cases, but there are many mitigeting
arcumstances.

In the ingant case, the most serious violations occurred between seven and eght years ago.
The nead to protect the public from the failures of respondent which occurred during the time of
unmetched persond and finendd problems no longer exigs. “In the dosence of mitigating
arcumstances, this court has determined thet disbarment is the gppropriate sanction whereadient’s
funds are commingled with those of the atorney...In this case, the presence of mitigating drcumstances
and respondent’ s record of no prior, improper conduct compe aconduson that sugpenson is
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gopropriate.” Inre Forge, 747 SW.2d 141 (Mo. banc 1988). The foregoing exemplifies
respondent’ s circumdance inthiscase. With the mogt serious violations being between seven and eight
years old, and no further need to protect the public being demondgtrated, a disbarment would only serve
to impose the mogt harsh kind of punishment on respondent by effectively ending hislegd carear. Such
aharsh result is unnecessaxy.

The ABA Standards For Imposing Lawyer Sanctions dates a 4.0:

4.1 FAILURE TO PRESERVE THE CLIENT'SPROPERTY

Absent aggravating or mitigating circumstances, upon application of the
factorsset out in 3.0, the following sanctions ar e gener ally appropriatein cases
involving the failureto preserve client property:

4.12 Suspension isgenerally appropriate when a lawyer knowsor should

know that heisdealing improperly with client property and causesinjury or

potential injury toaclient.

Under dl the crcumstances which obtain, induding respondent’ s independent actionsto protect
hisdients fundswithout prompting from any outsde source and the lack of any further gpparent ned

to protect the public, the foregoing ABA Standard would seem eminently gpplicable to respondent.
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CONCLUSON

Respondent has committed serious violaions of the ethical Rules governing the practice of law.
He does nat deny the poor judgment and impropriety of hisactions.  The mogt serious of those
infractions occurred seven to eght years ago. Respondent is extremdly regretful of his actions and fully
admits of hiserorsof action and judgment. However the need to protect the public from such actions
by respondent no longer exigts  Disberment of respondent a this juncture would effectively end a
didinguished carer of dmodt thirty years, a carear which has been marked by outstanding service to
the bench, the bar, the community and the under-sarved. Respondent is proud and respectful of his
pogtion asalavyer and officer of the court, and desires afind opportunity to prove his commitmentt.
The gpplicable ABA Sandard would cdl for sugpension in this drcumdance, where the mitigating
factorsare great in number. It isbdieved that the Bar and the public would be best served if

respondent is sugpended indefinitdy with the right to regpply for full admission after one yesr.

Respectfully Submitted,

By

BASIL L. NORTH, JR. #21403

1125 Grand Blvd. Suite 1301

Kansas City, MO 64106-2503

(816) 474-3722

(816) 421-3037

E-Mail: BLNorthdJr@AOL.Com

ATTORNEY FOR RESPONDENT
CERTIFICATE OF SERVICE

| hereby certify that acopy of Respondent’s Brief was served on Informant this 27" day of
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December, 2001, by placing the same in the United States Mail, postege prepaid, addressed to:

Maridee F. Edwards

Sharon K. Weedin

3335 American Avenue

Jeffer son City, MO 65109
ATTORNEYSFOR INFORMANT

Basil L. North, Jr.

CERTIFICATION: SPECIAL RULE NO.1(c)

| hereby cartify to the best of my knowledge, informetion and belief, that this brief:

1. Indudestheinformetion required by Rule 55.03;

2. Complieswith the limitations contained in Specid Rule No. 1(b);

3. Contains 3297 words, according to WordPerfect Suite 8, the word processing system used
to prepare this brief; and

4. That McAfee Anti-Virus software was used to scan the disk for viruses and thet the disk is

virusfree

Basil L. North, Jr.
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